FOR PUBLI CATI ON

IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION CF ST. THOVAS AND ST. JOHN
EMVA JEAN YOUNGER,
Plaintiff,
VS. ClVIL NO 1991/44
VI RA N | SLANDS YACHT HARBOR,
| NC., d/b/a RAMADA YACHT HAVEN
HOTEL & MARI NA

Def endant .

N N N N N N N N N N N N N

VEMORANDUM AND ORDER

This matter is before the Court on defendant Virgin |Islands
Yacht Harbor, Inc.'s notion for sunmary judgnment in this
negl i gence acti on. Upon consi deration of defendant's notion,
and a hearing held on Decenber 2, 1993, judgnent will be granted

di sm ssing the case.

FACTS
In her conplaint, Emma Jean Younger ("Younger"), the
plaintiff in the above-captioned action, has alleged that she
fell while using a bathtub at defendant's hotel on Cctober 15,
1990. Plaintiff contends that her injuries were caused by

def endant's negligence in:
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(a) failing to place safety strips and/or a mat in the tub;
(b) failing to place warning signs around the affected
area, or otherw se properly warning guests, including
Plaintiff, of the slippery and potentially dangerous
condition of the tub;

(c) failing to provide adequate protection against said
slippery conditions of the tub; and

(d) [u]sing the type of unsafe tub in question inits
hot el .

See Plaintiff's Conplaint f 14.

On January 8, 1993, defendant noved for summary judgment.?!
In support of its notion, defendant provided the affidavits of
two of its enployees. Leroy Knight, a maintenance worker at the
hotel, states that on Cctober 17, 1990, two days after the
I nci dent in question, he went to the roomwhere plaintiff had
been staying to place sone non-skid strips in the bathtub, and,
upon arrival, he noticed that strips were already adhered to the
surface of the tub. According to his affidavit, Knight renoved
the existing strips and placed new ones on the surface of the
tub. Jost Barens, the other affiant, states that the tub in

plaintiff's roomwas of a standard design. Barens' affidavit

1. Defendant previously noved for sumrary judgnent on January
31, 1992. That notion was denied on May 12, 1992. In doing so,
Judge Fullam sitting by designation, noted that "defendant has
provided the Court with no evidence on the pertinent issues, and
plaintiff can therefore not be criticized for not having done so
either. The notion for summary judgnent will be denied, w thout
prejudice to a properly supported notion." Menorandum and O der
at 2.
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al so includes a photograph taken on July 31, 1991, which Barens
states is a fair representation of the bathing facility as it
exi sted on the date of the accident.

Al though this Court has granted plaintiff three extensions
of time to respond to defendant's notion for sunmary judgnent,
plaintiff has not done so.? Plaintiff's counsel has indicated to

this Court that he has been awaiting such tine as he coul d depose

defendant's affiants.?®

STANDARD OF REVI EW

Rule 56 of the Federal Rules of G vil Procedure instructs
that this Court may grant summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law" Fed. R GCv. P

2. Defendant noved to deemits summary judgnent notion conceded
on May 17, 1993. See LRC 7.1(j). Al though al nost one year has

el apsed since defendant noved for summary judgnent, and al t hough
plaintiff's failure to respond to the notion cannot be condoned,
the Court will not deem defendant's notion conceded.

3. Counsel for plaintiff has inexplicably failed to provide an
affidavit fromhis client which m ght have contradicted
statenents in the affidavits provided by defendant's w t nesses.
Nevert hel ess, at the hearing, this Court provided plaintiff with
an opportunity to proffer what evidence, if any, plaintiff could
present to counter the evidence submtted by defendant in support
of its notion for summary judgnent.
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56(c); see also Hersh v. Allen Products Co., 789 F.2d 230, 232
(3d Cir. 1986). In considering such a notion, this Court nust
resol ve all doubts and inferences against the novant. See, e.g.,
Myer v. Riegel Products Corp., 720 F.2d 303, 307 n.2 (3d Cr.
1983), cert. dism ssed, 465 U. S. 1091 (1984).

In this case, defendant has provided an affidavit to
buttress its contention that, at the time of the accident, there
were non-skid strips on the bottom of the bathtub. However, in
response to defendant's interrogatories, plaintiff has stated
that the bathtub was not equi pped with a non-skid bottom non-
skid strips, nor a mat.* Whether or not there is a genuine
di spute as to this fact, the Court finds that this factual issue

is not material for purposes of this case, which accordingly may

be resol ved by neans of summary judgnent.

Dl SCUSSI ON

This Court has not | ocated, nor have the parties cited, any

case law fromthis jurisdiction concerning the liability of

4. Defendant's seventh interrogatory asked plaintiff to
"[d] escri be how any ot her person, entity or thing, including
yourself contributed to causing the damages for which you are

suing in this case." |In response, plaintiff stated, under oath,
that "[t]he tub did not have a non-skid bottom non-skid strips,
nor amat." Inits twenty-third interrogatory, defendant asked

plaintiff to "describe in detail the type of tub which you claim

was in the Defendant's hotel and why, in your opinion, you

believe it was unsafe.” Plaintiff responded that "[t]he bathtub
[ had] no safety strips, or mat and no non-slip finish."



hotels to invitees, such as plaintiff, who sustain injury while
using the hotel's bathtub. Accordingly, the Court nust |look to
the Restatenent of Torts and to case |law from other jurisdictions
in deciding the issues presented in this case.®

As a general mater, innkeepers nust use reasonable care to
keep their premises in a reasonably safe condition for their
invitees. Although an innkeeper must warn invitees of dangers
which the invitee could not be reasonably expected to anticipate
and prevent injury to invitees when the innkeeper knows or
reasonably shoul d know of potential dangers on the prem ses, it
is also well-established that an i nnkeeper is not an insurer of
the personal safety of its guests. |In other words, there is no

duty to warn guests of conditions that are known and obvi ous.®

5. Virgin Islands | aw provides:

The rul es of the common |aw, as expressed in
the restatenents of the |aw approved by the
American Law Institute, and to the extent not
so expressed, as generally understood and
applied in the United States, shall be the
rules of decision in the courts of the Virgin
| slands in cases in which they apply, in the
absence of local laws to the contrary.

V.I. CooE ANN. tit. 1, 8 4 (1967); see also Walter Matter, S A V.
The MV Mar, 27 V.I1. 247, 262 & n.53 (D.V.1. 1992); Baumann V.
Canton, 7 V.lI. 60, 69 &n.5 (D.V.l. 1968).

6. The duties owed by defendant to plaintiff are set forth in
section 343A of the Restatenent (Second) of Torts. As a guest at
defendant's hotel, plaintiff was a business invitee. See
RESTATEMENT ( SECOND) TORTS 8 332 (1965). Section 343A(1) provides:

A possessor of land is not liable to his invitees for

physi cal harm caused to them by any activity or

condition on the | and whose danger is known or obvious
(conti nued. . .)
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1. Failure to Place Safety Strips or a Mat in the Tub

Several courts have held in bathroomslip-and-fall cases
that plaintiffs nmust be charged with the know edge that bathtubs
are slippery when wet. See, e.g., Kutz v. Koury Corp., 377
S.E 2d 811, 813 (N.C. App. 1989) ("It is common know edge t hat
bat ht ub surfaces, especially when water and soap are added, are
slippery and that care should be taken when one bathes or
showers."); Brault v. Dunfey Hotel Corp., No. 87-6899, 1988 U.S.
Dist. LEXIS 14408, at *21-*22 (E.D. Pa. Sept. 14, 1988) (noting
that "[t]he majority of courts charge guests with reasonabl e use
of their senses to keep a | ookout for open and obvious conditions
in bathroonms” including the fact "that water is slippery on tub
or shower surfaces"), aff'd w thout opinion, 870 F.2d 650 (3d
Gir. 1989).

Because the potential danger created when a bat htub becones
wet is not hidden or difficult to detect, there is no duty, as a
matter of law, to provide precautions against such conditions.
Thus, even if a factfinder concluded that defendant failed to
pl ace safety strips or a mat in the bathtub in plaintiff's room

as plaintiff apparently contends, such a finding would be

(...continued)
to them unless the possessor should anticipate the
harm despite such know edge or obvi ousness.

ld. § 343A



immaterial to the issues of breach of defendant's duty and
negligence. See, e.g., LaBart v. Hotel Vendone Corp., 213 F
Supp. 958 (D. Mass. 1963) (defendant not liable for injuries
sustained by plaintiff who fell in tub that was not equipped with
a bathmat); Kutz, 377 S.E. 2d at 811 (upholding trial court's
directed verdict for defendant where only one-half of the tub was
equi pped with non-skid strips); Coyle v. Beryl's Mdtor Hotel, 171
N. E. 2d 355 (Ghio . App. 1961) (finding that innkeeper was not
negli gent when guest fell in a tub that was not furnished with
non-skid strips); Brault, 1988 U S. D st. LEXIS 14408 (refusing
to hold that defendant was negligent where bat htub was not

equi pped with non-skid strips but stains on the tub may have

gi ven the appearance of strips).

2. Failure to Place Warning Signs Around the Tub and
Failure to Warn Plaintiff of the Potentially Dangerous
Condition of the Tub

Plaintiff's allegation that defendant was negligent because
it failed to provide a witten or verbal warning to her about the
potentially dangerous condition of the tub nust also fail as a
matter of law. As the comments to the Restatenent instruct:

The possessor of |and may reasonably assune that

[an invitee] will protect [her]self by the exercise of
ordinary care, or that [she] will voluntarily assune
the risk of harmif [she] does not succeed in doing so.
Reasonabl e care on the part of the possessor therefore
does not ordinarily require precautions, or even
war ni ng, agai nst dangers which are known to the
visitor, or so obvious to [her] that [she] may be
expected to discover them
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RESTATEMENT ( SECOND) OF TORTS 8 343A cnt. e (1965) (enphasis added).

3. Failure to Provi de Adequate Protection Against the
Slippery Conditions in the Tub

Counsel for plaintiff also contends that defendant had a
duty to provide safety handrails or other simlar devices to
protect plaintiff against the slippery condition of the bathtub.
However, because the weight of authority holds that it is conmobn
know edge that bathtubs are slippery when wet, defendant had no
nore of a duty to supply handrails than it did to place a mat or

non-skid strips in the bathtub.

4. Use of a Bathtub of an Unsafe Type or Design

In her conplaint, plaintiff alleged that defendant was
negl i gent because the bathtub was of an unsafe type. However,
this allegation is contradicted by plaintiff's response to
defendant's interrogatories,’” the Barens affidavit,® and by the

representation made on behal f of plaintiff by counsel during

7. See Response to Interrogatory Nunmber 23 ("The bat htub
appeared to be one of a regular size . . . . ").

8. Paragraph four of the affidavit states that "[t]he bathtub
is a standard unit nmeasuring thirty inches by sixty inches by
fifteen inches.



argunent at the hearing on this notion that plaintiff did not

intend to assert that the design of the bathtub was defective.

5. Negl i gent Pl acement of the Safety Strips

At the hearing, plaintiff's counsel al so suggested that,
al t hough defendant may not have had a duty to place safety strips
or a mat in the bathtub, once it undertook to do so, it had a
duty to install the strips or mat carefully. Unfortunately for
plaintiff, there is no factual basis for concluding that
def endant was negligent in the manner in which it placed the
safety strips in the tub. Further, this argunent directly
contradicts the responses provided by plaintiff to defendant's
interrogatories.® Moreover, plaintiff has not provided any | egal
support for the contention that the hotel was required to adhere

the strips in any particular configuration,?®

and the only other
court that apparently has considered such an argunent has

rejected it.*

CONCLUSI ON

Accordingly, it is hereby

9. See supra note 4.

10. Cf. Brault (no negligence where stains on the tub | ooked
i ke safety strips).

11. See Kutz, 377 S.E 2d at 813 (declining to concl ude that
"failure to maintain any certain nunber of non-slip strips was
negl i gence on defendant's part").
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ORDERED t hat Defendant's Mtion for Summary Judgnent is
GRANTED; and it is further

ORDERED that this action is DI SM SSED W TH PREJUDI CE.

DATED this 29 day of Decenber, 1993.

ENTER:

/sl

THOVAS K. MOORE
CHI EF JUDGE

ATTEST:

ORI NN F. ARNOLD, Cerk of the Court
By:

Deputy O erk

cc: Desnond Maynard, Esq.
Janmes Hynes, Esq.



